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No. 3875. —- EXCHANGE OF NOTES BETWEEN THE GOVERNMENT
OF THE UNITED STATES OF AMERICA AND THE GOVERN-
MENT OF THE UNION OF SOVIET SOCIALIST REPUBLICS
CONCERNING THE EXECUTION OF LETTERS ROGATORY.
MOSCOW, NOVEMBER 22ND, 1935.

English official text communicated by the Envoy Extraordinary and Minister Plenipotentiary of the
United States of America at Berne and by the People’s Commissary for Foreign Affairs of the
Union of Soviet Socialist Republics. The registration of this Exchange of Notes took place
April gth, 1936.

EMBASsY
OF THE UNITED STATES OF AMERICA.
Moscow, November 22nd, 1935.
EXCELLENCY,

Confirming conversations between the American Embassy in Moscow and the People’s
Commissariat for Foreign Affairs with regard to the desirability of setting forth the procedure
followed in our respective countries in the matter of the execution of letters rogatory issuing out
of courts in the other, I have the honor to inform you of the conditions under which and the manner
in which courts in the United States may execute letters rogatory issuing out of courts in the Union
of Soviet Socialist Republics.

(x) Letters rogatory issuing out of courts in foreign countries are executed in the United
States in accordance with the pertinent provisions of the laws of the United States, or of the State
or Territory thereof in which resides the person whose testimony is desired, and in compliance
with the rules of the executing court. The Government of the United States is, accordingly, not
in a position to set forth with precision what may be the requirements of a particular court in the
United States at a given time in respect of the execution of letters rogatory issuing out of a court
in a foreign country. There are appended, however, copies of the texts of federal statutory provisions
now in force which relate to the taking of testimony under commissions or letters rogatory addressed
by foreign courts to Federal courts of the United States.

It is understood that it is the practice of American courts of appropriate jurisdiction to execute
letters rogatory issuing out of foreign courts, if properly prepared and presented, and that no
difficulty is likely to be encountered by Soviet courts in obtaining the execution of letters rogatory
by American courts. However, should a Soviet court encounter such difficulty, my Government
would, it is understood, upon its attention being drawn thereto through the diplomatic channel,
consider what steps it might appropriately take with a view to eliminating the difficulty.

(2) With respect to the question of the manner of transmittal of letters rogatory issuing
out of courts in the Union of Soviet Socialist Republics and addressed to courts in the United
States, I have the honor to say that neither the Department of State nor any other part of the
Executive Branch of the Government of the United States makes a practice of acting as a channel
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No 3875. — ECHANGE DE NOTES ENTRE LE GOUVERNEMENT DES
ETATS-UNIS D’AMERIQUE ET LE GOUVERNEMENT DE L’UNION
DES REPUBLIQUES SOVIETIQUES SOCIALISTES, CONCERNANT
L’EXECUTION DES COMMISSIONS ROGATOIRES. MOSCOU, LE
22 NOVEMBRE 1935.

Texte officiel anglais communiqué par I'envoyé extraordinairve et ministre plénipotentiaire des Efals-
Unis d’Amérique & Berne et le commissaire du Peuple pour les Affaires étrangéres de I'Union
des Républigues soviétiques socialistes. L’emregistrement de cet échange de motes a eu liew le
9 avril 1936.

AMBASSADE
DES ETaTs-UNis D’AMERIQUE.

Moscou, le 22 novembre 1935.
MoNSIEUR LE COMMISSAIRE DU PEUPLE,

Comme suite aux conversations qui ont eu lieu entre I’Ambassade américaine de Moscou et le
Commissariat du Peuple pour les Affaires étrangéres, relativement a 1'intérét qu’il y aurait a indiquer
la procédure suivie dans nos pays respectifs en matiére d’exécution des commissions rogatoires
délivrées par les tribunaux de lautre pays, j’ai ’honneur de vous faire connaitre dans quelles
conditions et de quelle maniére les tribunaux des Etats-Unis peuvent exécuter des commissions
rogatoires délivrées par des tribunaux de 1'Union des Républiques soviétiques socialistes.

1. Les commissions rogatoires délivrées par des tribunaux de pays étrangers sont exécutées
aux Etats-Unis conformément aux dispositions pertinentes des lois des Etats-Unis, ou de ’Etat ou du
Territoire des Etats-Unis ol réside la personne dont on désire recueillir le témoignage et selon le
réglement du tribunal qui exécute cette commission. Le Gouvernement des Etats-Unis n’est donc pas
4 méme d’indiquer avec précision les conditions que peut fixer un tribunal déterminé des Etats-Unis,
4 un moment donné, pour I'exécution de commissions rogatoires délivrées par un tribunal d’un pays
étranger. Toutefois, vous trouverez ci-joint des extraits des dispositions de la 1égislation fédérale
en vigueur concernant les témoignages a recueillir en vertu de commissions rogatoires adressées
par des tribunaux étrangers a des tribunaux fédéraux des Etats-Unis.

11 reste bien entendu que les tribunaux américains compétents ont I'habitude d’exécuter les
commissions rogatoires délivrées par des tribunaux étrangers, lorsqu’elles sont établies et présentées
en bonne et due forme ; il est donc probable que les tribunaux soviétiques n’éprouveront aucune
difficulté a faire exécuter leurs commissions rogatoires par des tribunaux américains, Toutefois,
dans le cas ol un tribunal soviétique se heurterait 4 une difficulté de ce genre, il est entendu que
mon gouvernement, dés qu’il en serait saisi par la voie diplomatique, examinerait les mesures qu’il
pourrait prendre pour la supprimer.

2. Quant au mode de transmission des commissions rogatoires délivrées par des tribunaux
de I'Union des Républiques soviétiques socialistes et adressées & des tribunaux des Etats-Unis,
j’ai 'honneur de vous faire savoir que ni le Département d’Etat ni aucun autre organe du pouvoir
exécutif aux Etats-Unis n’a coutume de servir d’agent de transmission pour les commissions

1 Traduit par le Secrétariat de la Société des 1 Translated by the Secretariat of the League
Nations, A titre d’information. of Nations, for information.
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for the transmittal of letters rogatory issuing out of courts in foreign countries and addressed to
courts in the United States. In some States of the United States, laws have been enacted requiring
letters rogatory to be presented to the State court by the appropriate consular officer of the country
in which the testimony is to be used. As my Government is of the opinion that this practice should
be generally followed with respect to both Federal and State courts, letters rogatory issuing out
of a court in the Soviet Union for execution in the United States should be presented to the court
to which they are addressed by the consular officer of the Union of Soviet Socialist Republics in
the United States within whose consular district the court in question is located.

(3) While my Government is not, as has been stated above, in a position to sct forth with
precision what the requirements of a particular court in the United States may be at a given time
In respect of the execution of letters rogatory issuing out of a court in a foreign country, my
Government desires me to suggest the following points which courts in the Union of Soviet Socialist
Republics may find it advantageous to observe in preparing letters rogatory for execution in the
United States :

(a) The letters rogatory should be addressed by name to the court in the United
States which is to execute them, if that is known ; or they may be addressed * To any
court of competent jurisdiction in the United States .

(b) Requests for the execution of letters rogatory should specify the name of the
court out of which they issue, as well as the names of the parties to the action in which
the testimony called for by the letters rogatory is desired.

(c) Requests for the execution of letters rogatory should be accompanied by English
translations thereof and of accompanying documents such as exhibits and any instructions
to the executing court.

With respect to the service of documents on Soviet nationals in the United States in connection
with cases pending in courts in the Soviet Union, my Government has informed me that, while it
cannot undertake to obligate courts or officials in the United States, no restrictions are known
to exist upon the service of such documents without the application of coercion by Soviet diplomatic
and consular officers in the United States.

Accept, Excellency, the renewed assurances of my highest consideration.

William C. BULLITT,
His Excellency
Maxim M. Litvinov,
People’s Commissar for Foreign Affairs,
Moscow.

ENCLOSURE.

Excerprs FROM TITLE 28, UNITED STATES CODE.

‘ 653. *** When letters rogatory are addressed from any court of a foreign country to any
district court of the United States, a commissioner of such district court designated by said court
to make the examination of the witnesses mentioned in said letters shall have power to compel
the witnesses to appear and depose in the same manner as witnesses may be compelled to appear
and testify in courts. (R. S. § 875 ; Feb. 27, 1887, C. 69, § 1, 19 Stat. 24x). ”

Testimony for Use in Foreign Countries.

. “go01. Taking. The testimony of any witness residing within the United States, to be used
in any suit for the recovery of money or property depending in any court in any foreign country
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with which the United States are at peace, and in which the Government of such foreign country
shall be a party or shall have an interest, may be obtained, to be used in such suit. If a commission
or letters rogatory to take such testimony, together with specific written interrogatories,
accompanying the same, and addressed to such witness, shall have been issued from the court
in which such suit is pending, on producing the same before the district judge of any district
where the witness resides or shall be found, and on due proof being made to such judge that the
testimony of any witness is material to the party desiring the same, such judge shall issue a summons
to such witness requiring him to appear before the officer or commissioner named in such commission
or letters rogatory, to testify in such suit. And no witness shall be compelled to appear or to testify
under this section except for the purpose of answering such interrogatories so issued and
accompanying such commission or letters. When counsel for all the parties attend the examination,
they may consent that questions in addition to those accompanying the commission or letters
rogatory may be put to the witness, unless the commission or letters rogatory exclude such additional
interrogatories. The summons shall specify the time and place at which the witness is required
to attend, which place shall be within one hundred miles of the place where the witness resides or
shall be served with such summon. (R. S. § 4071.)

“ w02, Privilege of witness. No witness shall be required, on such examination or any other
under letters rogatory, to make any disclosure or discovery which shall tend to criminate him either
under the laws of the State or Territory within which such examination is had, or any other, or
any foreign State. (R. S. § 40v2.)

“203. Punishment of witness for contempt. 1f any person shall refuse or neglect to appear
at the time and place mentioned in the summons issued, in accordance with section 701 of this
title, or if upon his appearance he shall refuse to testify, he shall be liable to the same penalties as
would be incurred for a like offense on the trial of a suit in the district court of the United States.
(R. S. § 4073.)

“ 704. Fees and mileage of witnesses. Every witness who shall so appear and testify shall
be allowed, and shall receive from the party at whose instance he shall have been summoned, the
same fees and mileage as are allowed to witnesses in suits depending in the district courts of the
United States. (R. S. § 4074.) ”

I1.

Moscow, November 22nd, 1935.
MR. AMBASSADOR,

Confirming conversations between the People’s Commissariat for Foreign Affairs and the
American Embassy in Moscow with regard to the desirability of setting forth the procedure followed
in our respective countries in the matter of the execution of letters rogatory issuing out of the
courts in the other, I have the honor to inform you of the procedure according to which the courts
of the Union of Soviet Socialist Republics will accept for execution letters rogatory of courts in
the United States of America.

1. Letters rogatory issuing out of courts in the United States for execution in the Union of
Soviet Socialist Republics should be delivered through the diplomatic channel, i. e., through the
American Embassy in Moscow and the People’s Commissariat for Foreign Affairs, to the appropriate
court in the Union of Soviet Socialist Republics and, when executed, they will be returned through
the same channel. g

2. Letters rogatory issued out of a court in the United States forwarded for execution in
the Union of Soviet Socialist Republics should be addressed to the Supreme Court of that constituent
Republic which is competent to execute such letters rogatory. In case the exact title of the Soviet
court is unknown to the court which issues the letters rogatory, the letters rogatory may be
addressed ‘“ To the competent court of the Union of Soviet Socialist Republics ”.
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3. Requests of courts in the United States for the execution of letters rogatory addressed
to courts in the Union of Soviet Socialist Republics should specify the name of the court out of
which they issue, as well as the names of the parties to the action in which the testimony called
for by the letters rogatory is desired.

4. Requests for the execution of letters rogatory should be accompanied by Russian
translations of all the basic documents, such as the interrogatories themselves and any accompanying
instructions to the executing court. It will be sufficient in the case of documents of secondary
importance to forward short summaries of their contents in the Russian language.

5. Depending upon the nature of the letters rogatory, a fee varying from five to ten dollars
$5 to $10) will be charged for the execution of letters rogatory issued out of courts in the United
tates. In addition to this fee, remuneration for the services of experts as well as for the travelling

expenses and expenditure of time by witnesses may be requested in individual cases, such
remuneration to be based on rates current at the time as fixed by law or regulation then existing.
Payment of fees and other possible expenses of the nature referred to above will be effected in dollars
by the American Embassy at Moscow upon receipt from the People’s Commissariat for Foreign
Affairs of the executed letters rogatory and an appropriate statement setting forth the amount due,
and the fees and services covered thereby,

6. The court in the Union of Soviet Socialist Republics by which the letters rogatory are
executed shall give effect to them in accordance with the procedural rules obtaining in the Union
of Soviet Socialist Republics.

7. The court issuing the letters rogatory shall, if it so desires, be informed of the date and
place where the proceedings will take place, in order that the interested parties or their legal
representatives may, if they desire, be present.

8. The execution of letters rogatory issuing out of a court in the United States may be refused
in whole or in part, if the appropriate authorities in the Union of Soviet Socialist Republics consider
that the execution thereof would affect its sovereignty or safety. In returning letters rogatory
unexecuted in whole or in part, the authorities refusing such execution shall affix under seal to the
letters rogatory a written statement of the reasons for such refusal.

9. Any difficulties which may arise in connection with a request by a court in the United
States for the execution of letters rogatory in the Union of Soviet Socialist Republics shall be
settled through the diplomatic channel.

While letters rogatory must be transmitted through the diplomatic channel, American
diplomatic and consular institutions may, in connection with cases pending in the United States
courts, serve juridical documents on American nationals within the Union of Soviet Socialist
Republics, without the application of coercion.

Accept, Mr. Ambassador, the renewed assurances of my highest consideration.

Mr. Williamn C. Bullitt, Maxim LITVINOFF.
Ambassador of the United States of America,
Moscow.

Certified to be a true and complete textual Copie certifiée conforme 4 V’original des notes
copy of the original Exchange of Notes in the échangées entre I'U. R. S. S. et les Etats-Unis
language in which it was signed. d’Amérique concernant l'ordre d’exécution des

For the Secretary of State i:eo r;l;n g(s);c;r;ig;)egarto;rses, ayant eu lieu & Moscou,
of the United States of America : o 9 o ] .
Le Secrétaive général du Commissariat
C. E. MacEachran, du Peuple pour les Affaires étrangéres,
Chief Clerk and Administrative Assistant. Ed. Hoerschelmann,
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